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INCREASE PENALTY LEGISLATION FOR 
CORPORATIONS AND THEIR OFFICIALS. 





American statutes have often provided 
for increased punishment for individuals 
convicted for second and subsequent of- 
fenses, both where violation of law is as 
to what is malum in se and malum prohibi- 
We do not recall ever reading any 
statute or decision, however, which referred 


tum. 


to habitual criminals becoming such from 
prior convictions for less than felonies. But 
we have seen where it has been provided 
that repeated violations of that which is 
pro- 
hibitum may give to the offender the status 
Thus in 


a misdemeanor and merely malum 
of one habitually misbehaving. 
Huyser v. Com., 25 Ky. Law Rep. 608, it 
was held that conviction for a second viola- 
tion of a local option law properly subjected 
the offender to the giving of a bond for his 
good behavior. Second offenses have also 
been made to carry heavier punishments 
for such violations. 

These second and subsequent offenses 
statutes increasing punishments or render- 


ing offenders subject to indictment as ha- 


bitual criminals have, with unvarying uni- , 


formity, beeen upheld as_ constitutional. 
And liberality in the enforcement of their 
spirit has overstepped technical considera-. 
tions to the extent of allowing convictions 
had prior to the enactment of such statutes 
to be counted as prior convictions, and so 
for crimes committed elsewhere than in the 
enacting state. McDonald v, Com., 173 
Mass. 322. 


The theory upon which the Massachusetts 


court proceeded was that the fixing of a 
greater penalty had regard merely to pre- 
vious conduct, and convictions were in- 





stanced in the statute as indicating the suf- 
ficient basis in evidence for a statute’s en- 
forcement. 

This additional penalty theory is justi- 
fiable upon the presumption, that the ordi- 
nary penalty designed to suppress crime is 
shown to be ineffective with those who have 
violated law one or more times, as the case 
may be, and individuals are thus classified, 
to the end that violations by a few shall not 
bring a heavier hand upon others. 

But has this been the spirit of legislation 
against corporation infractors of our penal 
codes? It may be conceded, that upon the 
civil side we have been rapidly getting away 
from the old idea of a corporation’s non- 
liability for punitive damages. We have 
sometimes thought, that the courts have 
gone too far in this way, and that distinc- 
tions should ‘have been admitted differenti- 
ating them, acting through their agents and 
servants, from a private individual acting 
his agents and But 
so far as our penal statutes are concerned 
it seems to us there has grown up, or is 
growing up, a leaning by courts in favor of 
corporations. As this is something of our 
own thecry it need not here divert us from 
our purpose, 

We do not know whether there is a kind 
of thought, that as a corporation has no 
soul, it can have no moral sense, and, not 
having this, for a state to create the corpo- 
ration and then punish it for acting without 
such a sense is nothing more than a sort 
of levy in the way of taxation on its acts. If 
so there is applied more a metaphysical 
abstraction than a practical idea. 

3ut if this is not the underlying thought 
in Ex parte Young, 209 U. S. 123, we con- 
fess we cannot imagine why theré is a kind 
of application of law to a corporation which 
is inconceivable as to an individual. It is 
true that Justice Peckham reasoned about > 
“a person,’ and his language is broad 
enough to include both an artificial and a 
natural person, but he was talking about 
rates of a common carrier, and, whether 


through servants. 
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that carrier be an individual or a corpora- 
tion, a party was before the court in a rela- 
tive as distinguished from a personal ca- 
pacity. And while the court said, in effect, 
as we understand the ruling, that, as the 
validity of a rate statute had back of it a 
question of fact, enormous cumulation of 
fines in advance of solving the question of 
fact, was unconstitutional. 

This seems a most remarkable announce- 
ment, and perhaps it is best to quote the 
learned justice’s own words: “We hold, 
therefore, that the provisions of the acts 
relating to the enforcement of the rates, 
either for freight or passengers, by impos- 
ing such enormous fines and possible im- 
prisonment as a result of an unsuccessful 
effort to test the validity of the laws them- 
selves, are unconstitutional on their face, 
without regard to the question of the in- 
sufficiency of those rates.” The justice 
does not say one fine for a single infraction 
is wrong in amount, but the heaping up of 
fines in the heaping up of infractions makes 
the total wrong. 

We heard a story once of a mother try- 
ing to impress on her child a wholesome 
fear of untruthfulness, by telling him of 
the fate of Ananias. The little fellow ask- 
ed if that was Ananias’ first offense, and 
when she answered yes, he joyfully ex- 
claimed: “Then I'm safe.” But it would 
be a most extraordinary statute that would 
give immunity bevond the Ananias point, as 
that appeared to that child. What it seein- 
to us is the better position is, that the stat- 
ute is prima facie valid, but a court of equity 
may make an interregnum in its enforce- 
ment, as we argued in 70 Cent. L. J. 381, 
citing therefor authority, 

It is salutary now and then to hark baci 
to a maxim, and now we advert to that of 
ignorantia legis neminem excusat. In. ‘To- 
polewski v. Plankinton Packing Co., 126 
N. W. 554, the Wisconsin Supreme Court 
thus speaks of this maxim; “It is a rule 
of necessity, and is limited in its scope ky 
the reason of it. Such reason is that oth- 
erwise mere ignorance of the law woul:l 
furnish immunity from punishment for viv- 
lation of the Criminal Code, and immunity 





from liability for actual loss for violation of 
personal and property rights.” 


Taking, therefore, the principle in the 
maxim as one of universal application in 
criminal matters, because necessity demands 
it, and we ask why should not all legislation 
denouncing corporate and official infrac- 
tions of law proceed in an ascending scale 
of punishment for repeated violations? 
There seems to us much more reason for 
this than for violations by individuals. Cor- 
porations disobedient to law are somewhat 
like children on the road to incorrigibility. 
The rod of punishment, if spared, leaves 
them spoiled by indulgence of the state, 
their parent at the beginning or by adop- 
ton. 


But the prime reason for increasing pun- 
ishment is that, if a corporation has no soul, 
all forbidding law is to it the creation of 
malum prohibitum, and there is no-sort of 
justification for its existence, unless it is 
intended to be adequately deterrent. ur- 
thermore, there is but a single questiv2 in 
corporate violation, and that is does it 
pay? If, then, the statute, working tenta- 
tively, finds it leaves some corporations 
violating its law, but generally it seems 
adequate, the law cught not to be amended, 
but its hand should fall more heavily on 
those it does not deter. 


It is the common belief, or at least get- 
ting to be the common belief, that corporate 
officers will either wink at or actually com- 
mit acts that they would refuse as indi- 
viduals to countenance. If so, heavier in- 
fliction caused by repetition will empha- 
size in a distinctly moral way their con- 
signment by the law to the habitually crim- 
inal class. We can ‘hardly imagine a more 
humiliating thing to happen to a very 
wealthy director of a great corporation than 
to be convicted of a second or third offense, 
and thereby placed definitely on the way 
to being adjudged an habitual criminal. 
And so of all officials who betray trusts. 
They would be marked men, carrying 
brands of salutary warning to all who think 
of entering on a career in profitable viola- 
tion of law. 








i. 2. oe 


ry 





ret- 
rate 
om- 
ndi- 
in- 
yha- 
~on- 
rim- 
nore 
very 
than 
nse, 
way 
inal. 
‘usts: 
ying 
think 
riola- 





Vol. 71 


CENTRAL LAW JOURNAL. 


111 








NOTES OF IMPORTANT DECISIONS 


FAITH AND CREDIT CLAUSE—FUTURE 
INSTALMENTS IN ALIMONY CASES.—In 71 
Cent. L. J. 55, we discuss the case of Sistare 
y. Sistare, 30 Sup. Ct. 682, reversing Connecti- 
cut Supreme Court of Errors, holding that past 
due instalments of alimony were not recover- 
able in another state under the faith and 
eredit clause of the constitution, where the 
decree therefor was rendered by a New York 
court, because under the statutes of that 
state, such decrees are subject to moditication. 
The federal supreme court merely held that 
Connecticut construction of New Ycrk law was 
erroneous. 

Our esteemed contemporary, the New York 
Law Journal, on July 22, 1910, refers to the 
Sistare case remarking as follows: 

“Other courts have taken the same position 
as the Supreme Court of Errors of Connecti- 
cut. It is of interest, however, that the Ap- 
pellate Term of the New York Supreme Court 
in Patton v, Patton (May, 1910, 123 N. Y. Supp. 
329), made a decision which is harmonious 
with that of the Supreme Court of the United 
States in Sistare v. Sistare. It was held that 
a final decree for future alimony is, in the 
absence of qualification in the decree itself or 
of a statutory provision permitting it to be 
subsequently modified, as final and conclusive 
as any other decree, and hence is entitled un- 
der the federal constitution to full faith and 
credit in other states. 

The Appellate Term approved of and sanc- 
tioned an action to recover unpaid alimony 
under a decree of absolute divorce entered in 
the Supreme Court of the District of Co'umbia. 
The following is from the opinion by Bijur, J.: 

‘A final decree for future alimony, however, 
is in the absence of qualification in the decree 
itself, or of a statutory provision permitting it 
to be subsequently modified, quite as final and 
conclusive as any other decree. While there 
are expressions to the contrary in some c2ses 
in other states (see Barclay v. Barclay, 184 
Ill. 375, 56 N. E. 636, 51 L. R. A. 351, which, 
by the way, was an action for a separation 
only), our court of appeals has never subscrib- 
ed to that doctrine. Since the revised statutes 
of 1829 (2 Rev. St., 1st ed., p. 145, sec. 45), 
subsequently embodied in sec. 1759 of ihe Code 
of Civil Procedure), and until the act of 1894, 
which first permitted subsequent modification 
of a decree for alimony, such a decree was un- 
changeable. In Walker v. Walker, 155 N. Y. 
77, 80, 49 N. E. 663, decided in. 1898, and again 
in Livingston v. Livingston, 173 N. Y. 377, 280, 
66 N. E. 123, 61 L. R. A. 800, 93 Am. St. Rep. 
600, decided in 1903, the court of appeals dis- 





tinctly held that alimony granted in decrees, 
entered in 1891 and 1892, respectively, con- 
stituted a vested interest in favor of the wife, 
which could not be reduced by future legis- 
lation; and that Laws 1894, c. 728, Laws 1895, 
c. 891, and Laws 1900, c. 742, (being the pres- 
ent section 1759 of the code), were ineffective 
to warrant the modification of such a decree. 

There is nothing, trerefore, in a decree for 
future alimony* to differentiate it from any 
other decree in so far as its finality may be 
concerned. In the case of Lynde v. Lynde, 
162 N. Y. 405, 408, 418, 56 N. E. 979, 48 L. R. 
A. 679, 76 Am. St. Rep. 332, affirmed 181 U. S. 
183, 21 Sup. Ct. 555, 45 L. Ed. 810, the decree 
of divorce upon which suit was brought in it- 
self contained the reservation of the right to 
change the amount of future alimony. In the 
case of Israel v. Israel, 148 Fed. 576, 79 C. C. 
A. 32,9 L. R. A. (N. S.), 1168, arising in Penn- 
sylvania, upon facts similar to those of the 
Lynde case, supra, it appears at page 577 of 
148 Fed. 79 C. C, A. 32,9 L. R. A. (N. S.), 1168, 
that that statute of New York, now in force, 
was put in evidence. The court, therefore, 
was properly made aware of the tentative 
character of the decree so far as it related to 
future alimony.’ ” 

We do not perceive that the appellate term 
in the Patton case touched the question in the 
Sistare case, because it was merely claimed 
by the Connecticut decision that statutory 
modification reached the result arrived at, and 
this was reversed because the federal court 
held that this modification was not intended 
to apply to past due instalments. The more 
interesting question we think was not touched 
on by the Connecticut or federal court was al- 
luded to by us, namely this practice rather 
than the technical application of the faith and 
credit, which consists in giving all means of 
enforcement recognized by practice at the 
home of the decree for alimony. 





DEEDS—BLANK FOR NAME OF GRAN- 
TEE FILLED IN WITH ANOTHER NAME.— 
The rule that a deed only becomes effective 
by delivery is of such technical force, that no 
sort of possession otherwise obtained seems 
to be of any validity as against the grantor in 
favor of any party, howsoever innocent, and 
though: the grantor’s act in allowing the deed 
to pass out of his possession without delivery 
is the cause of loss. 

In other words effecting an apparently good 
delivery through fraud seems about as inef- 
ficient to pass title out of grantor as would be 
forgery of grantor’s signature. Thus it was 
held that where grantor selling for $1,000 ex- 
ecuted a deed with a blank for the name of a 
designated grantee, $100 being paid and the 
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balance to be paid on the following day, the 
insertion of the name of a third person did 
not give to said person any title which he 
could convey to an innocent purchaser from 
him for value. Bardin v. Grace, 52 So. 425. 

The Supreme Court of Alabama says: “It 
is true that there are authorities to the effect 
that, if a person signs a deed in which the 
space for the name of the grantee is blank, 
and authorizes some one as his agent to fill in 
the name of the grantee, and that person does 
fill it in with the name of the designated gran- 
tee, the deed will be valid. But in this case 
there was no such agreement. Sandy (gran- 
tor) thought he was selling to Shreve and the 
deed was in fact taken by a man of straw and 
subsequently filled in by the name of a man 
unknown to the grantor. It was consequently 
void and the subsequent pufchaser is not pro- 
tected.” 

While it is true that the grantor might have 
been willing only to consider the deed deliv- 
ered if made to Shreve or may have believed” 
it was delivered because he was ignorant 
about the blank not being filled, yet most as- 
suredly he either consented to the blank be- 
ing unfilled or was negligent in not seeing 
that it was filled. We believe that as to tne- 
gotiable paper the presumption of authority to 
fill in a blank is irrebuttable as against any 
innocent holder for value, and it would seem 
that with the growth of registration and 
record of title and the presumptions and no- 
tice therefrom, that the old technical rule 
about delivery should be mitigated. 





ON THE QUESTION OF THE VA- 
LIDITY OF THE FOURTEENTH 
AMENDMENT TO THE CONSTITU- 
TION. 





Is the Adoption of a _ Constitutional 
Amendment a Judicial Question?—The 
first subject of inquiry is whether or not the 
fourteenth amendment to the constitution 


was adopted according to the requirements 
of the constitution, and whether or not 
this is a judicial question. If it is not a 
judicial question, the case is ended. 

The wise framers of the organic law of 
the government of the United States fore- 
saw that changes might be necessary in the 
course of events and ‘provided two meth- 
ods by which these amendments cold be 
made. 





The provision is Article V, which 


reads as follows: The Congress, whenever 
two-thirds of both houses shall deem it 
necessary, shall propose amendments to 
this constitution. * * * 

The alternate proposition, a convention 
of the states, has not yet been tried. Out 
of the thousands of amendments offered 
to the constitution, many have been sub- 
mitted to the states by the joint resolution 
of the two houses of congress; of these, 
only fifteen have been declared ratified. 
Ten of these amendments were proposed 
in the first session of the congress and 
were ratified. Since that time only five 
have been adopted. This enormous dis- 
proportion of amendments ratified to 
ameridments offered shows the extreme re- 
luctance of the states to any changes or 
additions to the original instrument. Ev- 
ery process required for the proposition 
and ratification of an amendment is jeal- 
ously guarded, and the legal maxim, de 
minimus non curat lex, does not apply to 
the constructions of constitutions as it does 
to the statutory law. 

There has been no judicial decision as to 
whether the fourteenth amendment is val- 
idly a part of the of the 
United States. Questions arising under 
it in state constitutions and laws 
determined by the supreme court, 


constitution 


have 
been 
who have spoken of the scope and pur- 
pose the fourteenth and _ fifteenth 
amendments; but no direct issue has ever 
been determined of raised concerning their 
validity. It is abundantly settled, however, 
in the decisions of the supreme courts of 
the states upon the validity of amendments 


af 


to their respective constitutions, that it is 
purely a judicial question whether or not 
the legislature has followed the constitution 
in proposing an amendment and the ratifi- 
cation has been made strictly in the manner 
prescribed. 

In State of New Jersey v. Wurts,’ the 
court says: The judicial department of the 
government has the right to 
whether the legislative department and its 
agencies have observed constitutional in- 


consider 


(1) 45 L. R. A. 251. 
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junctions in attempting to amend the con- 
stitution, and to annul their acts in case 
they have not done so.* 


In the case of Koehler & Lange v. Hill,® 
we find the following language in the syl- 
labus: While it is not competent for 
courts to inquire into the validity of the 
constitution and form of government un- 
der which they themselves exist and from 
which they derive their powers, yet, where 
the existing constitution prescribes a meth- 
od for its own amendment, an amend- 
ment thereto, to be valid, must be adopted 
in strict conformity to that method; and 
it is the duty of the courts, in a proper 
case, when an amendment does not relate 
to their own powers or functions, to in- 
quire whether, in the adoption of the 
amendment, the provisions of the existing 
constitution have been observed; and if 
not, to declare the amendment invalid and 
of no effect.* 

From the abundant opinions in harmony, 
some of which have been referred to above. 
it seems unnecessary to make any argv- 
ment to show that the Supreme Court of 
the United States has jurisdiction of this 


(2) In other states of the union the deci- 
sions on this special phase of-the doctrine are 
numerous and substantially to the same pur- 
port. In Collier y. Frierson (1854), 24 Ala. 100, 
a suit upon the bond vf the state treasurer, 
where the question was whether the state con- 
stitution had been amended so as to enlarge 
the treasurer’s official term, the court said (p. 
109): “We entertain no doubt that to change 
the constitution ir any other mode than by con- 
vention every requisition which is demanded by 
the instrument itself must be observed, and 
the omission of any one is fatal to the amend- 
ment. We scarcely deem any argument neces- 
sary to enforce this proposition. The consti- 
tution is the supreme and paramount law; the 
mode by which amendments are to be made un- 
der it is clearly defined. It is said that certain 
acts are to be done, certain requisitions are to 


be observed, before a change can be effected. ° 


But to what purpose are these acts required, if 
the legislature or any other department of the 
government can dispense with them? To do so 
would be to violate the instrument which they 
are sworn to support, and every principle of 
public law and sound constitutional policy re- 
quires the court to pronounce against every 
amendment which is not shown to have been 
made in accordance with the rulés prescribed 
by the fundamental law.” 

(3) 60 Iowa, 543. 

(4) See, also, State v. Rogers, 56 N. J. L. 
657; State v. Powell, 77 Miss. 543. 





question, and neither the executive or leg- 
islative departments have any jurisdiction 
to determine. It will be impossible to ex- 
press it more fully than has been done by 
the supreme courts of several of the states. 
There are many other cases that could be 
cited. Whether or not it is a judicial ques- 
tion can only be determined by the court 
itself. It alone can determine its jurisdic- 
tion in such matters, and it alone “can de- 
termine the limit of an executive and leg- 
islative power. 

Was the Amendment Properly Proposed 
by Congress?—The next inquiry is to the 
manner of proposing the amendment. 

The constitutional provision is “the con- 
gress, whenever two-thirds of both houses 
shall deem it necessary, shall propose 
amendments to this constitution,” and so 
forth. 

The earliest case of the point is that of 
Collier vy. Frierson,® arising in 1854 un- 
der the Alabama constitution of 1819. This 
instrument required, for the enactment of 
amendments in the legislative mode a two- 
thirds vote in favor of them of two suc- 
cessive legislatures and an intervening ma- 
jority vote of the people. Eight amend- 
ments were-recommended by the first legis- 
jature, but by mistake one was not included 
among those adopted by the second, al- 
though all the other steps were regularly 
taken. The supreme court of the state 


held that the omitted amendment did not 


become a part of the constitution. 

The next question to be considered is 
what constitutes a quorum. In the case 
of State v. Rogers,® the court, in speaking 
of this subject says: Prior to 1864 it was 
held by the senate of the United States 
that a “quorum” could be formed only by 
the preserice of a majority of all the sena- 
tors possible from all the states. On June 
30, 1862, Senator Sherman introduced the 
following resolution: “Resolved, That a 
majority of the senators duly elected and 
entitled to seats in this body is a constitu- 
tional quorum,” which met with such oppo- 


(5) 24 Ala. 100. 
56 N. J. L. 657. 
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sition that it was not until the 1st day of 
May, 1864, that it was finally adopted in 
the following form: “Resolved, That a 
quorum of the senate consists of a ma- 
jority of the senators duly chosen.” The 
rule adopted was modified in 1868 by add- 
ing the words “and sworn.” This rule 
changing the basis of a quorum had its ori- 


gin in the fear that the senate of the United 


States, by reason of secession and other 
events, was in danger of being frequently 
without a quorum if a rule requiring a ma- 
jority of all the senators possible under 
e . . 4 
the constitution was adhered to. The nec- 
essity for the adoption of Mr. Sherman’s 
resolution passed away, but the rule has 
been continued in its present shape since 
1868. 

It may be said with respect to this that 
the war closed in 1865, and it was deter- 
mined that all the states were in the Union, 
and it seems to have been intended by the 
amendment of the resolution of 1868, by 
adding the words “elected and sworn,” to 
obviate the necessity of considering the 
senators from states which were in the 
Union, and could not go out of it, but 
which, not having been admitted into what 
was called “practical federal relations,” 
were not allowed representation in the sen- 
ate.’ 

The constitutional requirement as_ to 

(7) In connection with the opinion of the 
court in the case of State v. Rogers, referred to 
above, I desire to incorporate in this paper 
some extracts from a paper submitted by the 
president pro tempore of the Senate, Mr. Foote, 
of Vermont, who cites a number of precedents 
decided by the Senate upon this question at dif- 


ferent periods, from which I quote the follow- 
ing: 

November 5, 1804. There being 17 states en- 
titled to 34 members, on that day the vice-presi- 
dent and 13 senators appeared; no quorum. 

On the 6th of November, 17 members attended, 
and although one of the members had just re- 
signed and his successor was not elected until 
the 138th of November, this number’ (17) was 
not considered a quorum, but on the 7th of 
November, 18 members attended and were con- 
sidered a quorum. 

November 2, 1812. There being 18 states, en- 
titled to 36 members, of whom 18 attended on 
that day, but were not considered a quorum. 
In this case one of the senators from Louisiana 
had resigned some time previous to the ses- 
sion, and his place was not supplied until the 
ist of December, 1812. On the 3d of November, 





what is a quorum and what is necessary for 
a vote on an amendment to the constitu- 
tion is the same in both houses. It is not 
necessary to go at length into details con- 
cerning the precedents of the house, for 
if the senate did not give the required ma- 
jority the joint resolution failed to pass. 
The constitution itself is the only author- 
ity to determine what is a sufficient number 
of both houses to propose an amendment 
to it. 
contravene the constitution, and whether 


The rules of the two houses cannot 


such rules do contravene it or not can only 
be decided by the courts. Two-thirds of 
the senators and representatives from all 
the states in the union were necessary for 
a valid proposition of an amendment to the 
constitution, and it is no answer to say, in 
opposition of this plain constitutional mean- 
ing, that certain states by their own acts 
were excluded from representation.in either 
body; for, even ignoring those states, it 
will be shown that two-thirds the 
senators representing the states that 
never seceded, did not vote for the 
amendment. If two-thirds of a major- 
ity of the members sitting only were neces- 
sary, 27 being a majority of 52, two-thirds 
of that majority could propose an amend- 
ment, although it would be a minority of 
the senators intended to vote within the 
meaning of the constitution. We had the 
anomalous condition of Georgia, in the 
Fortieth Congress, whose representatives 
were admitted to the house and whose sena- 
tors were denied seats in the senate. 


of 


It cannot be contended that these were 


not states in the union and entitled to the 


representation in the house and to that in 
the senate which the constitution says they 
shall never be deprived of except by their 
own consent. It is true that a very dis- 
tinguished senator said in debate in the sen- 


ate that certain states of the South had 


committed suicide and were dead states, and 
were no longer to be considered as states 


20 members appeared and 
ceeded. 

These facts prove conclusively that a ma- 
jority of the whole number of senators capable 
of sitting was required. 


the business pro- 
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in the union; and a very powerful man in 
the house declared that those states were 
conquered provinces, and would be gov- 
erned as such. ‘These extreme utterances 
met with feeble echo, and notwithstanding 
that three-fourths of all the states, men- 
tioning by name all the 37 states—Nebras- 
ka having come into the union since the 
fourteenth amendment was proposed by 
congress, but before its ratification by the 
states—-counting all not admitted to prac- 
tical federal relations, were considered 
necessary in the ratification of the proposed 
amendment, and notwithstanding these re- 
solutions by which the Congress of the 
United States denied certain states repre- 
sentation to determine the proposition of 
an amendment to the constitution, they 
were compelled to count every one of 
those states so denied representation when 
the ratification was to be determined. 

On June 8, 1866, the senate voted and 
passed upon the joint resolution proposing 
the fourteenth amendment, 36 states being 
in the union. Leaving out the following 
Southern states, Virginia, North Carolina, 
South Carolina, Georgia, Florida, Alabama, 
Mississippi, Louisiana, Texas, and Arkan- 
sas, there remained 26 states which, with- 
out any question, were entitled to repre- 
sentation, and making the total number of 
senators admitted 52. The vote was 33 in 
the affirmative ; the two-thirds required was 
35; but there were only 44 present. 

The constitution of the United States de- 
clares, concerning amendments to itself— 
“The congress, whenever two-thirds of 
both houses shall deem it necessary, shall 
propose amendments to ‘this constitution, 
or, on application of the legislatures of 
two-thirds of the several states, shall call 
a convention for proposing amendments, 
which in either case shall be valid to all in- 
tents and purposes, as part of this consti- 
tution when ratified by the legislatures of 
three-fourths of the several states, or by 
conventions in three-fourths thereof.” 


In so important a matter as changing the 
organic law, it is the evident meaning of 
the constitution that each one of the states 





should vote, and none should be deprived 
of this right without its consent. If it 
could be held that two-thirds of a mere 
quorum present should vote, then amend- 
ments to the constitution can at any time 
be proposed by a minority of the senate 
and of the house. A quorum of 52 is 27; 
two-thirds of 27 is 18. So that 18 senators 
out of a sitting membership of 52 could 
propose an amendment to the constitution, 
which is repugnant to a common-sense or 
any other -kind of construction. The rea- 
soning holds good as to the house, con- 
cerning which it is unnecessary to speak.’ 

So in every case where less than two- 
thirds of the whole membership of the 
two houses is meant, it is so specifically 
stated. 

In the alternate plan for amending the 
constitution, it is stated in the article quoted 
above that two-thirds of the states shall 
call a convention. It will not be contended 
by anyone that two-thirds of the states 
which choose to act can call a convention ; 
some of the states may be silent and vote 
neither way, as California on the four- 


(8) That the'constitution intends two-thirds 
of all the members who may be entitled to 
seats can be shown by reference to other clauses 
of the constitution making special provision for 
votes in other cases, such as the confirmation 
of officers appointed by the president and the 
ratification of treaties negotiated by him, where 
it says expressly “two-thirds of those present.” 

Article I, section 3, clause 7, says: And no 
person. shall be convicted without the concur- 
rence of two-thirds of the members present. 

Article I, section 5, clause 1, says:. .Each 
house shall be the judge of the elections, re- 
turns, and qualifications of its own members, 
and a majority of each shall constitute a quo- 
rum to do business. - 

Article I, section 5, clause 3: And the yeas 
and nays of the members of either house on any 
question shell, at the desire of one-fifth of 
those present, be entered on the journal. 

Article I, section 7, clause 3: Or, being dis- 
approved by him, shall be repassed: by two- 
thirds of the senate and house of representa- 
tives, according to the rules and limitations 
prescribed in the case of a bill. 

Article II, section 2, clause 2: He shall have 
power, by and with the advice and consent of 
the senate, to make treaties, provided two- 
thirds of the senators present concur. 

Artiele XIV, section 3: Congress may by a 
vote of two-thirds of each house remove such 
disability. 

So in every case where less than two-thirds 
of the whole membership of the two houses is 
meant, it is so specifically stated. 








116 CENTRAL LAW JOURNAL. 


No. 7 








teenth amendment. But it is irresistible 
that two-thirds of all the states are neces- 
sary to call a convention, and, by the same 
reasoning, two-thirds of the senators from 
all the states were to vote in the senate. 

We are living under a written constitu- 
tion, and its very letter, as well as spirit, 


is to be obeyed. Where the constitution is. 


not reduced to writing, it does not appear 
so necessary. In other constitutional gov- 
ernments which have no written constitu- 
tion the number required for business of 
either general or special character is 
changeable. In the House of Lords in the 
English Parliament, for instance, the peers 
can do business through 3 of its members, 
and 4o is a quorum in the House of Com- 
mons. 

Our general rules of construction and 
interpretation of laws are derived from 
Great Britain. A strong sidelight upon 
this question is shown in the formation last 
year of the governments of the South 
African Union; two English and two 
Dutch states comprise the union, In their 
constitution, which was passed by both 
Houses of Parliament without a dissent- 
ing vote, after much discussion, it is pro- 
vided that no negro should be a member 
of parliament, and that he should not have 
a vote except in the State of, Good Hope, 
where, with certain restrictions of educa- 
tion and property, a small number are vot- 
ing. But it is provided that whenever two- 
thirds of both houses, sitting as one, vote 
for a passage of the bill on its third read- 
ing to repeal this suffrage franchise grant- 
ed to the negroes of the Cape of Good 
Hope, it shall be repealed; and it was 
argued that as there were 121 members in 
the lower house and 4o in the upper, that 
it would require two-thirds of this aggre- 
gate number, 161, to disfranchise the ne- 
gro, and those who were most anxious for 
the union pointed out the difficulty of se- 
curing 8 votes, the number necessary from 
the Cape of Good Hope delegation, for 
such amendment, and those who argued on 
the other side and who wished the union 
adopted that it would be easy to get them; 
but no one contended that it only required 





two-thirds of those present of both houses, 
although they might constitute a majority. 

In the statement made above that the 
United States Senate was comprised of 52 
members, representing 26 states, it is not 
intended to consider the to states which 
were excluded from practical federal rela- 
tions, which matter will be considered later. 

Was the Amendment Constitutionally 
Ratified ?—Having considered the manner 
in which the fourteenth amendment was 
proposed and established, the fact that it 
was a judicial question, and that in the 
constitutional intent two-thirds had not 
proposed it, the question remaining to be 
examined is whether or not, conceding for 
argument that it was properly submitted, 
it was constitutionally ratified by three- 
fourths of the states in the union. 

Everybody concedes that there being 37 
states, three-fourths of that number, or 28, 
were necessary for valid ratification. It 
was held by the supreme court, in Texas 
v. White® (and there is no serious opposi- 
tion anywhere to that decision), that this 
was “an indestructible union composed of 
indestructible states,” and though these 
states had attempted to secede from the 
federal government, it was impossible for 
them to do so. 


After the war and the establishment of 
peace everywhere, without any rioting or 
civil disturbance or any opposition to the 
iawful authority of the United States with- 
in the seceding states, congress, on March 
2. 1867, passed the reconstruction act, the 
supplemental reconstruction act of March 
23 of the same year, and the supplementary 
acts of July, 1867, and March and July, 
1868. 

The constitution of the United States, in 
Article IV, section 4, provides that: “The 
United States shall guarantee to every state 
in this union a republican form of govern- 
ment.” 

It could not be contended that the late 
seceding states at the date of the recon- 
struction act were not enjoying a repub- 
lican form of government. What the 


(9) 7 Wallace, 700 (1868). 
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states meant, when they ratified the con- 
stitution of the United States, by “repub- 
lican form of government” was that form 
which they themselves operated, practiced, 
and enjoyed, They were all of like form. 
A sovereignty within its sphere, with the 
authority given by the people to three co- 
ordinate branches of government—the leg- 
islative, executive and judicial. 

In the southern states alluded to there 
is no denial anywhere that the states had 
that organization; that the legislatures 
were meeting, the executive was discharg- 
ing the function of his office as directed by 
the constitution and the laws of the state; 
that the courts were administering taw and 
justice and their processes ran without hin- 
drance anywhere, and had a form of gov- 
ernment that was as truly republican as 
was maintained in any sovereign state. Yet, 
instead of obeying the constitution and 
guaranteeing a republican form of govern- 
ment to these states, congress. undertook 
to destroy the republican form of govern- 
ment in ten states and set up in lieu there- 
of a military organization, naturally op- 
posed to a republican form of government 
and, by the provisions of the law itself, de- 
stroying civil authority. 


The ten states were divided into five 
military departments. The State of Mis- 
sissippi attempted to secure a writ of in- 
junction against President Johnson, who 
had vetoed the reconstruction act as un- 
constitutional, but which was afterwards 
passed over his veto, from appointing a 
military officer for the fourth department, 
in which Mississippi was included. He 
did his duty as executive officer and made 
the appointment. 


It has never been contended that by the 
constitution or any of its amendments the 
government of the United States had pow- 
er to make a voter. It only attempted by 
its late amendments to inhibit the states 
from denying the right of suffrage to any 
male adult citizen on account of race, col- 
or, Or previous condition of servitude. Yet 
these reconstruction acts made the freed- 
men, who were not electors of the state, 





voters, and put into their hands the or- 
ganization of the new government under 
the military commander. The law also for- 
bade certain persons who were electors, 
qualified under the laws and constitutions 
of their respective states, from exercising 
their right to vote.’® : 

The law also provided for the appoint- 
ment by military commanders of extraor- 
dinary military commissions to try per- 
sons for certain offenses, and they could 
condemn the accused to death with the ap- 
proval of the president. It provided that 
these trials should be speedy, with no un- 
necessary delay. They subverted the ad- 
ministration of justice, and they reduced 
the people of those ten states to this con- 
dition: They declared that they should 
never be admitted to practical federal rela- 
tions, and thus relieve themselves of this 
military despotism, destructive of civil in- 
stitutions and of right, unless they con- 
firmed the congressional-given right to vote 
to the negro and ratified the fourteenth 
amendment." 


Section 5 of the reconstruction act of 
March 2, 1867, reads as follows: 


“That when the people of any one of said rebel 
states shall have formed a constitution of gov- 
ernment in conformity with the constitution of 
the United States in all respects, framed by a con- 
vention of delegates elected by the male citizens 
of said state, 21 years old and upward, of what- 
ever race, color, or previous condition, who have 
been resident in said state for one year previ- 


(10) Chief Justice Taney, in the case. of 
Luther v. Borden (7 How., p. 1), delivering the 
opinion of the court, says: “And certainly it is 
no part of the judicial functions of any court 
of the United States to prescribé the qualifica- 
tion of voters in a state, giving the right to 
those to whom it is denied by the written and 
established constitution and laws of the state, or 
taking it away from those to whom it is given; 
nor has it the right to determine what political 
privileges the citizens of a state are entitled to, 
unless there is an established constitution or 
law to govern its decision. 

(11) Chief Justice Taney also says, in the 
case cited above, that: “Unquestionably a 
military government, established as the perma- 
nent government of the state, would not be a 
republican government, and it would be the 
duty of Congress to overthrow it. * * * No 
one, we believe, has ever doubted the proposi- 
tion that, according to the institutions of this 
country, the sovereignty in every state resides 
in the people of the state, and that they may 
alter and change their form of government at | 
their own pleasure.” 
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ous to the day of such election, except such as 
may be disfranchised for participation in the 
rebellion, or for felony at common law, and 
when such constitution shall provide that the 
elective franchise shall be enjoyed by all such 
persons as have the qualifications herein stated 
for electors of delegates, and when such con- 
stitution shall be ratified by a.majority of the 
persons voting on the question of ratification 
who are qualified as electors for delegates, and 
when. such constitution shall have been sub- 
mitted to congress for examination and approv- 
al, and congress shall have approved the same, 
and when said state, by a vote of its legislature 
elected under said constitution, shall have 
adopted the.amendment to the constitution of 
the United States, proposed by the Thirty-ninth 
Congress, and known as Article XIV, and when 
said article shall have become a part of the 
constitution of the United States, said state 
shall be declared entitled to representation in 
congress, and senators and representatives shall 
be admitted therefrom on their taking the oaths 
prescribed by law,” ete. ° 


These ten states, by this reconstruction 
act and to escape from the destruction of 
their liberties by the military government 
over them, were compelled to ratify the 
fourteenth amendment and to promise to 
obey a proposed amendment which had 
not yet been made a part of the constitu- 
tion. 


It was under this duress, rescinding 
former rejections under true republican 
forms of government, that they were com- 
pelled to rescind their rejections and to 
ratify the amendment. It was never sup- 
posed for a moment that any but the free 
assent to an amendment was contemplated 
by the makers of the constitution in so 
vital a matter as the changing of the or- 
ganic law, which established the relations 
between the states and the federal govern- 
ment, and organized two sovereignties, de- 
fining the powers of one and, in some 
measure, curtailing the inherent powers of 
the other, that any state should be com- 
pelled to give its assent to this change in 
the constitution. It is a monstrous propo- 
sition, which seems to us now to be almost 
incredible but for the evidences still exist- 
ing of its baneful effects. : 


To contend for a moment that those ten 
states, of their own free will and accord, 
in the spirit contemplated by the constitu- 
tion, have ever ratified the fourteenth 
amendment is so absurd as to be grotesque. 





It is plain enough that the so-called ratifi- 
cations of the states under the reconstruc- 
tion act were not, in truth, the act of those 
states of their own free will and accord, 
but a ratification by the congress of the 
United States, operating by the reconstruc- 
tion act to force the assent of the states by 
the threat of what would befall. 


The indestructible states of an indestruc- 
tible union were deprived of their repub- 
lican form of government and, instead, they 
passed under the yoke of military despo- 
tism, and I use the word “despotism” not 
to signify any vicious purpose on the part 
of any military commander, but despotic 
because of the legislative intent to destroy 
the republican form of government and 
force upon the people a ruler and form and 
character of government not of their own 
choosing. If all that was necessary to -be 
done constitutionally had been dene in pro- 
posing the amendment, this enforced ratifi- 
cation would invalidate the amendment. 


On the 2oth of July, 1868, Mr. Seward, 
the secretary of state, issued his proclama- 
tion of ratification of the fourteenth amend- 
ment, in which, after reciting the law of 
1818, requiring him to publish the ratifica- 
tion of an amendment to the constitution in 
the newspapers, he proceeds to say: 


And whereas neither the act just quoted from 
nor any other law, expressly or by conclusive 
implication, authorizes the secretary of state 
to determine and decide doubtful questions as to 
the authenticity of the organization of state 
legislatures or.as to the power of any state 
legislature to recall a previous act or resolution 
or ratification of any amendment proposed to 
the constitution; 


And whereas it appears from official docu- 
ments on file in this department that the 
amendment to the constitution of the United 
States, proposed as aforesaid, has been ratified 
by the legislatures of the states of Connecticut, 
New Hampshire, Tennessee, New Jersey, Ore- 
gon, Vermont, New York, Ohio, Illinois, West 
Virginia, Kansas Maine, Nevada, Missouri, In- 
diana, Minnesota, Rhode [Island, Wisconsin, 
Pennsylvania, Michigan, Massachusetts, Ne- 
braska and Iowa; 


And whereas it further appears from docu- 
ments on file in this department that the 
amendment to the constitution of the United 
States, proposed as aforesaid, has also been 
ratified by newly constituted and newly estab- 
lished bodies avowing themselves to be and act- 
ing as the legislatures, respectively, of the 
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state of Arkansas, Florida,. North Carolina, 
Louisiana, South Carolina, and Alabama; and 

Wheres, it further appears from official docu- 
ments on file in this department that the legis- 
latures of two of the states first above enumer- 
ated, to-wit: Ohio and New Jersey, have since 
passed resolutions, respectively, withdrawing 
the consent of each of said states to the afore- 
said amendment, and whereas, it is deemed a 
matter of doubt and uncertainty whether such 
resolutions are not irregular, invalid, and there- 
fore ineffectual for withdrawing the consent 
of the said two states or of either of them to 
the aforesaid amendment, etc. 


This language shows very clearly that 
\Ir. Seward had his doubts about the ratifi- 
cation of the amendment according to the 
constitutional requirement, and he takes 
pains to relieve himself of any responsi- 
bility by declaring that: “Neither the act 
just quoted from, nor any other law, ex- 
pressly or by conclusive implication, au- 
thorizes the secretary of state to determine 
and decide doubtful questions as to the au- 
thenticity of the organization of state leg- 
islatures or as to the power of any state 
legislature to recall a previous act or reso- 
lution of ratification of any amendment 
proposed to the constitution, etc.” 


On the next day, the 21st of July, con- 
gress passed a joint resolution declaring 
that three-fourths and more of the states 
had ratified the proposed amendment, and 
therefore that it was a part of the consti- 
tution. The resolution reads as follows: 


Whereas, che legislatures of the states of 
Connecticut, Tennessee, New Jersey, Oregon, 
Vermont, West Virginia, Kansas, Missouri, In- 
diana, Ohio, Illinois, Minnesota, New York, Wis- 
consin, Pennsylvania, Rhode Island, Michigan, 
Nevada, New Hampshire, Massachusetts, Ne- 
braska, Maine, Iowa, Arkansas, Florida, North 
Carolina, Alabama, South Carolina, and Louis- 
iana, being three-fourths and more of the sev- 
eral states of the Union, having ratified the 
fourteenth article of amendment to the consti- 
tution of the United States, duly proposed by 
two-thirds of each house of the Thirty-ninth 
Congress: Therefore, 


Resolved by the senate (the House of Repre- 
sentatives concurring), That said fourteenth 
article is hereby declared to be a part of the 
constitution of the United States, and it shall 
be duly promulgated by the secretary of state. 


In this matter congress proceeded ultra 
vires, the senate and the house each being 
functus officio as far as this amendment 
was concerned. They had done all that the 





constitution authorized them to do to sub- 
mit the proposed amendment. It was not 
left for the congress to decide whether or 
not the states had done their duty under 
the constitution. This, as has been shown 
in the many cases cited above, particularly 
Gordon v. United States and Luther v. 
3orden, was a strictly judicial question, 
with which congress had nothing to do. 
However, it had this effect upon the secre- 
tary of state, and on the 28th of July he 
issued a second proclamation as follows: 


To all to whom these presents may come, greet- 
ing: 

Whereas, by an act of congress passed on the 
20th of April, 1818, entitled “An act to provide 
for the publication of the laws of the United 
States, and for other purposes,” it is declared, 
that whenever official notice shall have been 
received at the Department of State that any 
amendment which heretofore has been and 
hereafter may be proposed to the constitution 
of the United States has been adopted according 
to the provisions of the constitution, it shall 
be the duty of the said secretary of state forth- 
with to cause the said amendment to be pub- 
lished in the newspapers authorized to promul- 
gate the laws, with his certificate, specifying 
the states by which the same may have been 
adopted, and that the same has become valid 
to all intents and purposes as a part of the 
constitution of the United States; and 


Whereas, the Congress of the United States, 
on or about the 16th day of June, 1866, sub- 
mitted to the legislatures of the several states 
a proposed amendment to the constitution in 
the following words, to-wit. 


Then follows copy of the fourteenth 
amendment to the constitution. 


And whereas the Senate and House of Rep- 
resentatives' of the Congress of the United 
States, on the 2ist day of July, 1868, adopted 
and transmitted to the Department of State a 
concurrent resolution, which concurrent resolu- 
tion is in the words and figures following, to- 
wit: 


Then follows joint resolution as set out 
above. . 


And whereas official notice has been received 
at the Department of State that the legislatures 
of the several states next hereinafter named 
have, at the times respectively herein men- 
tioned, taken the proceedings hereinafter re- 
cited upon or in relation to the ratification of 
the said proposed amendment, called Article 
XIV, namely: 


The legislature of Connecticut ratified the 
amendment June 30, 1866; the legislature of 
New Hampshire ratified it July 7, 1866; the leg- 
islature of Tennessee ratified it July 19, 1866; 
the legislature of New Jersey ratified it Septem- 
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ber 11, 1866, and the legislature of the same state 
passed a resolution in April, 1868, to withdraw 
the consent to it; the legislature of Oregon 
ratified it September 19, 1866; the legislature of 
Texas rejected it November 1, 1866; the legisla- 
ture of Vermont ratified it on or previous to 
November 9, 1866; the legislature of Georgia 
rejected it November 13, 1866, and the legisla- 
ture of the same state ratified it July 21, 1868; 
the legislature of North Carolina rejected it De- 
cember 4, 1866, and the legislature of the 
same state ratified it July 4, 1868; the 
legislature of South Carolina rejected it 
December 20, 1866, and the legislature of 
the same state ratified it July 9, 1868; .the 
legislature of Virginia rejected it January 9, 
1867; the legislature of Kentucky rejected it 
January 10, 1867; the legislature of Kentucky 
rejected it January 10, 1867; the legislature of 
New York ratified it January 10, 1867; the leg- 
islature of Ohio ratified it January 11, 1867; and 
the legislature of the same state passed a reso- 
lution in January, 1868, to withdraw its consent 
to it; the legislature of Illinois ratified it Janu- 
ary 15, 1867; the legislature of West Virginia 
ratified it January 16, 1867; the legislature of 
Kansas ratified it January 18, 1867; the legisla- 
ture of Maine ratified it January 19, 1867; the 
legislature of Nevada ratified it January 22, 1867; 
the legislature of Missouri ratified it on or 
previous to January 26, 1867; the legislature 
Indiana ratified it January 29, 1867; the legis- 
lature of Minnesota ratified it February 1, 1867; 
the legislature of Rhode Island ratified it Feb- 
ruary 7, 1867; the legislature of Wisconsin rati- 
fied it February 13, 1867; the legislature of 
Pennsylvania ratified it February 13, 1867; the 
legislature of Michigan ratified it Feb- 
ruary 15, 1867; the legislature of Massachusetts 
ratified it March 20, 1867; the legislature of 
Maryland rejected it March 23, 1867; the legis- 
lature of Nebraska ratified it June 15, 1867; the 
legislature of Iowa ratified it April 3, 1868; the 
legislature of Florida ratified it June 9, 1868; 
the legislature of Louisiana ratified it July 9, 
1868; and the legislature of Alabama ratified 
it July 13, 1868. 


Now, therefore, be it known that I, William 
H. Seward, Secretary of State of the United 
States, in execution of the aforesaid act, and of 
the aforesaid concurrent resolution of the 21st 
of July, 1868, and in conformance hereto, do 
hereby direct the said proposed amendment to 
the Constitution of the United States to be pub- 
lished in the newspapers authorized to promul- 
gate the laws of the United States, and I do 
hereby certify that the said proposed amend- 
ment has been adopted in the manner herein- 
before mentioned by the states specified in 
the said concurrent resolution, namely, the 
states of Connecticut, New Hampshire, Tennes- 
see, New Jersey, Oregon, Vermont, New York, 
Ohio, Illinois, West Virginia, Kansas, Maine, 
Nevada, Missouri, Indiana, Minnesota, Rhode 
Island, Wisconsin, Pennsylvania, Michigan, Mas- 
sachusetts, Nebraska, Iowa, Arkansas, Florida, 
North Carolina, Louisiana, South Carolina, Ala- 
bama, and also by the legislature of the state 
of Georgia, the states thus specified being more 
than three-fourths of the. states of the United 
States. 

And I do further certify that the said amend- 
ment has become valid to all intents and pur- 
poses as a part of the Constitution of the United 
States. 


In testimony whereof I have hereunto set 
my hand and caused the seal of the Department 
of State to be affixed. 


Done at the city of Washington the 28th day 
of July, 1n he year of our Lord, 1868, and of the 
independence of the United States of America 
the ninety-third. WILLIAM H. SEWARD. 

(Seal) Secretary of State. 

In this matter nothing has happened to 
change the mind or solve the doubts of the 
secretary, but as an executive officer he 
was compelled to obey a joint resolution of 
congress whatever his own opinion might 
be of the power of congress to pass it, that 
being, as I have said above, a judicial ques- 
tion. 


I do not know an instance where the 
court has ever held that a legislative assem- 
bly could decide as to whether a duty to 
be done by themselves or by the states 
was constitutionally done. The secretary 
called attention to the fact that two states, 
"New Jersey and Ohio, at first ratified and 
later rejected the amendment. The ratifi- 
cation of these two states were, New Jer- 
sey, September 11, 1866, and Ohio, Jan- 
uary 11, 1867, and the vote rescinding this 
ratification by rejection was, New Jersey, in 
April, 1868, and Ohio, January, 1868, sev- 
eral months prior to the promulgation and 
to the affirmative vote of three-fourths of 
the states. 


Now, there is no question in my mind 
but that the states were intended to give 
their free assent to the amendment, and 
that a state had a right to rescind a ratifi- 
cation or a rejection until such time as 
three-fourths had ratified. After that had 
occurred no state could then rescind with 
any effect, because it would enable a single 
state at any time subsequent to a promul- 
gation, to repeal by a single vote perhaps, 
a part of the constitution. It was insist- 
ently held that the six which had rejected 
—Arkansas, Florida, North Carolina, 
Louisiana, South Carolina, and Alabama— 
had the power to rescind the rejection and 
to ratify, which they did on the following 
dates: Arkansas, April 6, 1868; Florida, 
June 9, 1868; North Carolina, July 4, 1868; 
Louisiana, July 9, 1868; South Carolina, 





July 9, 1868; at:d Alabama, July 13, 1868. 
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I hold that New Jersey and Ohio, and 
all the other states, had a right to change 
their mind before three-fourths had voted 
affirmatively, and.certainly if those that 
had rejected had a right to do so, with 
equal reason or for the same reason the 
other two could rescind their ratification, 
and whether or not Ohio and New Jersey 
had the right to change their vote before 
the three-fourths ratification was, fait ac- 
compli, a judicial and not a legislative ques- 
tion. 


Taking the three states that voted “no,” 
California remained silent, and Ohio and 
New Jersey which voted ‘‘no,”’ and the six 
under the reconstruction act, which makes 
12 states that could not be counted affirm- 
atively, and the amendment failed of ratifi- 


cation. 


It is evident that there was a doubt in 
the mind of the secretary whether a state, 
acting under compulsion to escape an in- 
tolerable condition of military government, 
had spoken by their constitutional legisla- 
ture. 


Conclusion—lInquiry has been made, 
Why disturb this amendment which has 
been acquiesced in so long? A sufficient 
answer is that this is a part of the consti- 
tution or it is not, and the people of the 
United States, acting through their respec- 
tive states, should not be compelled to 
shape their constitutions and laws in obedi- 
ence to a demand that has not been proper- 
ly made upon them; not imposed by the 
methods required by the constitution; and 
can therefore have no force of law; and 
the fact that there are. now pending 28 
propositions to amend the constitution 
shows the necessity for having it judicially 
ascertained what is the constitution and 
what amendments may be considered ne- 
cessary and what is essential to a valid 
amendment under Article V of the consti- 
tution. 


The lapse of time is not an element in 








the consideration of the constitutionality of 
an amendment any more than of a law, 
and Chief Justice Taney rendered a deci- 
sion in 1856 declaring the law of 1820, 
called the Missouri compromise act, under 
which great states were admitted to the 
union, to be unconstitutional and void. 


It is a high achievement of statesman- 
ship to so frame laws that the people ren- 
der a cheerful obedience. It is almost im- 
possible to secure this obedience of laws 
whose validity is reasonably. questioned, 
and still more difficult to secure it for 
laws which are not respected. 


The difficulty of amending the constitu- 
tion is accentuated by the fact that the 
last proposition adopted by congress, the 
proposition of the sixteenth amendment, 
does not appear now as likely to be ratified, 


|.and attempts have been made to act out- 


side of the constitution, assuming certain 
powers to belong to the one or the other 
branch of the government and to hear a 
great deal about “twilight zones” and 
“mystery zones” and “unexplored regions 
of power,” which exist mainly in the minds 
of those who use these phrases. 


Some judges, perceiving the difficulty of 
a proper change of the constitution, have 
declared that, on account of this difficulty, 
a duty has devolved upon the judge not to 
consider the constitution as a “strait- 
jacket” upon the general government to 
prevent its doing necessary or useful things, 
and, further, that the courts must so con- 
strue the constitution as to make it meet 
the changed condition of things. 


These sentiments are bad enough in an 
executive who does not fully appreciaté the 
limitations of constitutional power, but 
coming from a judge who is supposed to 
know the constitution and who takes an 
oath to both obey and defend it, it is sim- 
ply monstrous and certifies more strongly 
than any expression from anyone else that 
judge’s moral unfitnéss to sit on any bench, 
as it evidences his disregard of his oath of 
office. H. D. Money. 

Washington, D. C. 
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BILLS AND NOTES—ATTORNEY’S FEES. 


REED v. TAYLOR. 





Court of Civil Appeals of Texas, June 9, 1910. 
129 S. W. 864. 





A stipulation im a note for attorney’s fees for. 
collection is considered as an indemnity against 
actual damages incurred by the payee in collect- 
ing, and not as stipulated damages, so that the 
maker is liable only for fees actually contract- 
ed to be paid to the attorney, or for the reasona- 


ble value of his services. . 


WILLSON, C. J.: The suit was by defen- 
dant in error on notes aggregating $4,000, dated 
September 10, 1907, stipulating for interest at 
the rate of 8 per cent per annum from their 
date, payable annually, and for 10 per cent 
additional on the amount of the principal and 
interest thereof unpaid, if placed in the hands 
of an attorney for collection after maturity, or 
if collected by suit. The appeal is from a 
judgment by default in favor of defendant in 
error against the plaintiff in error for the sum 
of $4,989 and interest thereon at the rate of 
10 per cent per annum. 

The contention made that the judgment is 
excessive, in that it 
was made to bear interest from its date at 
the rate of 10, instead of 8, per cent, is sus- 
tained. The principal of the note, together 
with the interest and attorney’s fees stipu- 
lated for, amounted, at the date the judgment 
was rendered, to $4,880.12. Therefore the 
judgment is excessive in the sum of $108.88. 

The contention made that the judgment 18 
further erroreous, in that the pleading on the 
part of defendant in error was not sufficient 
to support the recovery in his favor for col- 
lection fees stipulated for in the notes, also 
must be sustained. The allegations of the pe- 
tition with reference to such fees were that 
the notes had matured and were unpaid, 
and that “in order to enforce collection of 
same plaintiff has been compelled to place 
said notes in the hands of his attorney, J. L. 
Rudy, for collection, and had directed him 
to file suit thereon.” If the additional 10 per 
cent contracted for should be treated as stipu- 
lated damages, the allegations doubtless were 


and further erroneous, 


this court has held that collection fees so con- 
tracted for are not to be treated as stipulated 
damages, but as indemnity against actual dam- 
ages in the way of expenses incurred by the 
in collecting same, and 
note is 


payee of the note 
therefore that the maker 
liable to the holder only for fees actually con- 
tracted to be paid to the attorney, or for the 
reasonable value of such attorney’s services. 
Elmore v. Rugely, 107 S. W. 151; Young v. 
Bank, 117 S. W. 476. Treating the eontract 
as one of indemnity, in’ the 


of such a 


the allegations 
petition were not sufficient to support a re- 
covery in favor of defendant in error for any 
sum as expenses incurred in collecting the note. 
Elmore v. Rugely, supra; Young v. Bank, su- 


pra. Therefore the judgment, in so far as it 


is for collection fees, is erroneous. 

It will be reversed; but, to afford defendant 
in error an opportunity to allege and prove 
facts, if they exist, entitling him to recover 
such fees, the cause will he remanded for a 
new trial. 


Note—Prescribed Percentage for Attorney 
Fees as Indemnity or Stipulated Damages.—lt 
is unnecessary to consider here the question 
of negotiability being affected by a provision for 
attorney fees in a note. Whether the prescribed 
amount is stipulated damages or not seems not 
to have affected differing conclusion on this sub- 
ject, for what may be a reasonable attorney fee 
is usually a question for the court, and just as 
the right to recover costs does not affect nego- 
tiability, so the right to recover a reasonable at- 
torney fee mig!it not. 

The most of our annotation, however, is con- 
fined to a review of Texas ruling for the pre- 
vailing current is that the percentage agreed 
on may be regarded as stipulated damages. The 
case of Elmore v. Rugely referred to says: 
“Such provisions are upheld on the principle of 
indemnity to the holders of the notes against 
the expense of legal services,” and speaking of 
a particular contract in Lusenberg v. Bexar B. 
& L. Ass’n, 9 Tex. Civ. App. 261, it was said: 
“Any other view would require us to hold that 
the association, which is already receiving 12 
per cent interest per annum, could by contract 
secure a still greater sum for the use and de- 
tention of its money. If we affirm the judgment 
in this particular, we would aid the creditor to 
get, not for services rendered by it or its attor- 
neys, but from the bare fact of default, a greater 
compensation for the detention of its money than 
is permitted.” 

In Young v. Bank, also referred to in the opin- 
ion in the principal case, the trial court instructed 
that if the jury found for plaintiff for principal 
and interest they should also find for “to per cent 
attorney fees on same,” and it was claimed by re- 
spondent that this was the rule in Texas, but 
the court held the question to have been thor- 





sufficient to'authorize the recovery had. But 


oughly considered in Elraore v. Rugely. In 
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the Young case the note provided for 1o per 
cent if note is placed in the hands of an at- 
torney for collection or suit is brought on same.” 
The court considering the possible evil of these 
words providing for stipulated damages, said: 
“To hold that the plaintiff in an action to re- 
cover a note providing for attorney fees in the 
usual form should be permitted to recover with- 
out proving his damages would open a wide ave- 
nue for the entrance of numerous and varied 
devices for oppressive exactions by creditors, 
which our laws against usury are intended to 
prevent. In the present case the petition alleges 
the default in the payment of the note, and that 
it was placed in the hands of an attorney for 
collection, and not only fails to allege any dam- 
ages in general terms, but also fails to state the 
existence of any conditions, specific or otherwise, 
from which the law would presume more than 
nominal damages. These allegations alone might 
be sufficient, if the stipulation for attorney fees 
is to be construed as a contract for liquidated 
damages, but not when it is to be treated as 
one for indemnity. The mere placing of a note 
or obligation does not of itself damnify the hold- 
er, and the allegation and proof of that fact 
alone fail to furnish the court with either a 
basis for evidence upon which to. found a judg- 
ment for actual damages sustained.” 

In Exchange Bank y. Lumber Co., 128 N. C. 
193, 28 S. E.. 813, the following language is 
found: “In Tinsley v. Hoskins, 111 N. C. 340, 
the point of validity of stipulation for attornty 
fees is fully discussed, quoting with approval 
from Bank v. Sevier, 14 Fed. 662. Such a 
provision is a stipulation:for a penalty or for- 
feiture, tends to the oppression of the debtor 
and to encourage litigation, is a cover for usury, 
is without any valid consideration to support it, 
contrary to public policy and void,’ and citing 
very many other cases to like purport, among 
them Bullock v. Taylor, 39 Mich. 137, in which 
Judge Cooley says: ‘This provision in the notes 
is aS much void as it would have been had it 
called the sum unpaid by its true name of for- 
feiture or penalty,’ and among others also With- 
erspoon v. Musselman, 14 Bush. 214, where the 
court said such provisions are ‘not only in the 
nature of penalties, but they are contrary to 
public policy and tend to encourage litigation,’ ” 

In many states there are statutes governing 
this matter, specifically authorizing insertion of 
clauses for attorney fees, but in the absence of 
such statutes the general inference, as based on 
the strict way in which these statutes are con- 
strued, is that their insertion must be specially 
authorized. 

It seems to us that the North Carolina view, 
as based on principle should be followed. It is 
well known that in ninety-nine cases out of a 
hundred money would not be loaned at all where 
no profit was expected but legitimate interest, if 
suit were apprehended. If there is a past in- 
debtedness the ordinary idea is to put it in an- 
other form in obtaining extension and nothing 
further should accrue to the creditor from the 
doing of this. If this past indebtedness has put 
the debtor in the power of the creditor, public 
policy forbids his oppression. We consider it 
unnecessary to discuss cases where statutes 
govern the matter. The Texas decisions are 
valuable as showing reasonable intent of author- 
izing statutes. : 





BOOK REVIEWS. | 





SUTHERLAND ON CODE PLEADING, PRAC- 
TICE AND FORMS, VOLS. III. AND IV. 

We announced in 70 Cent. L. J. 411, that this 
work by Mr. William A. Sutherland, of the Cali- 
fornia bar, was intended to consist of four vol- 
umes and we now have before us the remaining 
two volumes. These bear out the promise of 
their predecessors of a useful publication. The 
more than 1,900 forms, of which a majority, the 
author states to have been judicially approved, 
are scattered throughout the volumes in con- 
nection with text, thus making them readily 
usable, either as they stand or with such modi- 
fication as local statutes may require. 

The series make a useful publication, and 
their general finish is up to the style of the 
reliable publishing house issuing them, The 
set is in law buckram, published by Bancroft- 
Whitney Company, San Francisco, Cal., 1910. 





JOYCE ON INTOXICATING LIQUORS. 

The growing body of statutory law relating 
from so many standpoints, to liquor and the 
numerous decisions springing therefrom, make 
it easy to understand that the author will not 
be presumed not to have condensed, rather than 
have padded, one good sized volume on the 
subject of Intoxicating Liquors. A large part 
of the volume considers the regulation of the 
liquor traffic, and provisions of the federal 
constitution with reference thereto. This regu- 
lation, of course, takes in such questions as 
license, revocation, bonds, etc. Local option, 
civil damage acts, search and _ seizure, social 
clubs, injunction and abatement are all consid- 
ered as also prosecutions on the criminal side 
of the court. * 

The volume is one that should be of much 
practical value. ' 

The beok is in law buckram, of some 900 
pages, and from the _ publishing house‘ of 
Matthew Bender & Co., Albany, N. Y. 1910. 








HUMOR OF THE LAW. 


——— 


In the Supreme Court of Brooklyn a woman 
was trying to convince Justice Marean that she 
ought to have a separation from ‘her husband, 
John, because he was a drunkard, and some- 
times drank as much as a pint of whisky before 
breakfast. - 

Justice Marean looked searchingly at a florid, 
full-faced man sitting at the right of the de- 
fendant’s counsel. Having completed the scru- 
tiny, he turned to the lawyer and said sharply: 

“It seems reasonable. It looks as though he. 
was capable of it.” 

A queer expression crossed the lawyer’s face 
and broke into a grin. 

“That isn’t my client,” he said. “He isn’t in 
court. We understood that this case would be 
tried in the afternoon.” 

“I hope your honor is not referring to me,” 
said the man who had been taken for a hor- 
rible example and who is a member of the bar. 

Explanations were lost in a burst of laughter, 
in which the justice and the victim of mistaken 
identity joined.—New York Sun. 
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WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts cf Last 
Resort, and of all the Federal Courts. 
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1. Abatement and Revival—Another Action 
Pending.—Where two suits are brought at dif- 
ferent times between the same parties and for 
the same thing, the suit subsequently brought 
will be abated.—Michelin Tire Co. v. Webb., 
Mo., 127 S. W. 948. 


2. <Aceord and Satisfaction—Elements.—The 
sending and receiving of a check held not to 
constitute an accord and satisfaction of an ac- 
count.—Weller v. Stevens, Cal., 108 Pac. 532. 


3. Account Stated—Necessity of Assent.—The 
mere rendition of an account by one party to 
another does not show an account stated.— 
Shaw v. Lobe. Wash., 108 Pac. 450. 


4. Action—Actionable Fraud.—Fraud, without 
damages, gives no cause of action.—Reed v. Hol- 
loway, Tex., 127 S. W. 1189. 
5.— Trespass to Try Title.—Several persons 
each claiming separately a segregated part of a 
tract may not join as parties plaintiff in tres- 
pass to try title to recover the tract.—Sharp v. 
Johnson, Tex., 127 S. W. 837. 

6. Adverse Possession—Interlapping Patents. 
—An adverse holding under a junior grant on 
an interlap for seven years gives to the occupant 
the fee under Acts 1819, c. 28, sec. 1.—Wright v. 
Hurst, Tenn., 127 S. W. 701. 

7. Animals—Railroads.—A railroad company 
which permitted oil to accumulate along its 
right of way held negligent in not protecting 
cows grazing thereon from drinking the oil 
so as to*’make it liable for the death of a cow 
by drinking it.—St. Louis, I. M. & S. Ry. Co. 
v. Newman, Ark., 127 S. W. 735. 

8. Appeal and Error—Consolidated Actions,— 
Where two actions were consolidated for trial 
and a single judgment was entered for de- 
fendant dismissing the suit, defendants cannot 
urge that a single appeal from that judgment 
was erroneous as attempting to bring up two 








actions by one appeal.—O’Connor v. Force, 
Wash., 108 Pac. 454. 

9. Effect of Dismissal.—Dismissal of an ap- 
peal because of a defective appeal bond or af- 
fidavit does not prevent appellant from after- 
wards suing out a timely writ of error.—Barg- 
na v. Bargna, Tex., 127 S. W. 1156. 

10. Assignments—<Assent of Debtor.—Equity 
will not enforce a claim based upon a partial as- 
signment of the fund, where the debtor has not 
assented to the assignment.—Bland v. Robinson, 
Mo., 127 S. W. 614. 

11. Attachment—Grounds.—That a debtor has 
not paid a debt, or has offered to sell his prop- 
erty, is not sufficient to justify a finding that 
he is about to fraudulently conceal or dispose 
of his property so as to hinder creditors, so as 
to justify attachment on that ground.—Link v. 
Hathway, Mo., 127 S. W. 913. 

12. Jurisdiction.—An attachment held not 
void because the married defendant was sued 
by her maiden name.—Thompson v. Simpson, 
Mo., 127 S. W. 620. P 

138. Bailment—Landlord and Tenant.—As a 
rule, if property in the possession of a bailee is 
destroyed by fire, flood, ete., without his neg- 
ligence, he is not liable to the owner, though 
the contract or lease contains an agreement to 
return in good condition.—Link v. Hathway, 
Mo., 127 S. W. 915. 

14. Bills and Notes—-Caveat Emptor.—The 
maxim, “caveat emptor,” applies to the pur- 
chaser of negotiable paper, as well as to the 
purchaser of any other property.—Bank of Ozark 
v. Tuttle, Mo., 127 S. W. 918. 

15. Boundaries—Determination.—Whether a 
judgment defines a boundary with sufficient 
certainty depends on whether the sheriff can 
execute a writ of possession without assuming 
judicial functions.—Billups v. Cochran, Tex., 127 
Ss. W. 1121. 

16. Carriers of Passengers—Assault on Pas- 
senger.—A carrier is liable for the acts of its 
conductor in assaulting a passenger while en- 
gaged in the performance of his duty as such, 
precisely as the conductor himself would be.— 
Neuer v. Metropolitan St. Ry. Co., Mo., 127 S. W. 
669. 

17. Duty to Keep a Lookout.—Where a mo- 
torman is passing a car standing at a crossing 
to discharge passengers, he is bound to have his 
car under control to stop at a moment’s warn- 
ing to avoid striking passengers that might be 
erossing the street behind the car.—Louisville 
Ry. Co. v. Mitchell, Ky., 127 S. W. 770. 

18.——Private Carrier.—A common carrier may 
become a private carrier, when, as a matter of 
accommodation or special engagement, it under- 
takes to carry something which it is not its 
business to carry.—Santa Fe, P. & P. Ry. Co. 
v. Grant Bros. Const. Co., Ariz., 108 Pac. 467. 











19. Charities—Railroad Relief Department.— 
A railroad’s relief department-held a charitable 
institution, so that the railroad company was 
not liable for negligence or malpractice of 
surgeons or attendants employed therein, in 
the absence of proof of negligence in their selec- 
tion.—Barden v. Atlantic Coast Line Ry. Co, 
N. C., 67 S. .E: 971. 

20. Constitutional Law—Ex Post Facto.—A 
law changing the qualifications of witnesses is 
not ex post facto as to offenses committed prior 
to its passage.—Hawkins y. United States, Okla, 
108 Pac. 561. 
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21. Water Rates.—The court held to have 
no power to fix the rates chargeable by a water 
company in the future.—Ball v. Texarkana Wa- 
ter Corporation, Tex., 127 S. W. 1068. 

22. Contempt—Validity of Judgment.—In pro- 
ceedings for contempt the absence of statement 
of the facts constituting the contempt does not 
render the judgment void.—Ex parte Chastain, 
Ark., 127 S. W. 973. 

23. Contracts—Benefit of Third Person.— 
Where a contract was for the sole benefit of 
one party’s son, held that, when accepted by 
him, he alone was interested in its performance, 
and that, there being no stipulations prohibit- 
ing him from changing its terms, he could ac- 
cept in full discharge something else in iieu 
of what he was to receive, and his parent could 
not complain.—Meyer v. Walker-Smith Grocer 
Co., Tex., 127 S&S W. 1118. 

24. Mistake.—The rule that both parties 
in making a contract must assent to the same 
thing in the same sense has no reference to the 
misconception of a party to the contract, wholly 
unauthorized by the language of the contract.— 
Teachout v. Clough, Mo., 127 S. W. 672. 

25.—— Repudiation.—One party to an execu- 
tory contract cannot go on and perform after no- 
tice that the other party has repudiated it, but 
his remedy is an action for damages for the 
original breach by refusing to perform.—Ken- 
yon Printing & Mfg. Co. v. Barnsley Bros. Cut- 
lery Co., Mo., 127 S. W. 666. 


26. 











Restraint of Trade.—The law prohibit- 
ing contracts in restraint of trade held not to 
prevent one from making a contract by which 
he agrees to compete with others in the price of 
a commodity which he purchases for the use of 
the public.—Ft. Smith Light & Traction Co. v. 
Kelley, Ark., 127 S. W. 975. 

27. Corporations— Action Against Foreign 
Corporation.—In an action by a foreign corpora- 
tion upon a contract, a defense that the corpora- 
tion has not complied with the laws of this 
state, so as to authorize it to do business here, 
must be specially pleaded to be available.— 
Tribble v. Halbert, Mo., 127 S. W. 618. 


28.——Hotels.—A corporation doing a general 
hotel business has authority to take over the 
business of one operating a cafe and restaurant 
in a hotel owned by the corporation.—Judell v. 
Goldfield Realty Co., Nev., 108 Pac. 455. 

29.——Insolvency.—Where corporate stock was 
fraudulently issued to stockholders who paid 
nothing of value therefor, subsequent stock- 
holders paying full value held not estopped from 
objecting to the transaction or from demanding 
the cancellation of the stock.—Weber v. Nichols, 
N. J., 75 Atl. 997. 

30.—Right to Sue.—A Missouri corporation 
may sue for its property in this state, whether 
or net it is doing business therein.—Jones v. 
Southern Cooperage Co., Ark., 127 S. W. 704. 

31. Courts—Jurisdiction.—A circuit court of 
the United States,as a court of equity in a suit 
where it has jurisdiction of the parties has 
jurisdiction to appoint a receiver for the prop- 
erty of a decedent to preserve the same 
pending the probate of a will, in the absence of 
the appointment of a custodian by the probate 
court.—Underground Electric Rys. Co. of Lon- 
don v. Owsley, U. S. C. C. of App., Second Cir- 
cuit, 176 Fed. 26. 

32. «Covenants—Action for Breach.—A breach 
of covenant of warranty does not arise unless 








there has been either eviction by title para- 
mount or by action brought.—Kutzman v. Smith, 
N. J., 75 Atl. 1009. 

33. Construction.—A dwelling house ar- 
ranged for the use of two families, each using 
a common front entrance, held a flat building, 
within a_ restrictive covenant.—Godfrey  v. 
Hampton, Mo., 127 S. W. 626, 

34. Criminal Evidence—Forgery.—On a trial 
for forgery of a time check for services for a 
railroad, evidence of a conversation over the 
telephone with one who represented himself to 
be accused, relating to the cashing of the check, 
held admissible.—Evans v. State, Ark., 127 S. 
W. 743. 


35. Criminal Law—Circumstantial Evidence. 
A court is not required to charge on circum- 
stantial, evidence unless the evidence is wholly 
circumstantial.—Boswell v. State, Tex., 127 S. 
W. 820. 


36. Former Jeopardy.—A person convicted 
of a lesser grade of homicide than charged, 
who obtains a reversal, is not placed twice in 
jeopardy by a second trial for murder under’ 
the same indictment.—Brantley v. State of Geor- 
gia, U. S. S. CC, 30 Sun. Ct. 514. 

37.—Judicial Notice.—It is a matter of com- 
mon knowledge that all forms of paper money 
are commonly called “bills.”’"—Long v. State, 
Ark., 127 S. W. 961. 

38." Damages—Duty to Minimize.—Defendant, 
having negligently caused surface water to 
overflow plaintiff's land in greater quantities 
than it was wont, held not entitled to object 
that plaintiff had failed to take affirmative 
steps to minimize the damages.—Madisonville, 
H. & E. R. Co. vy. Cates, Ky., 127 S. W. 988. 

39. Mental Suffering.—A passenger held 
not entitled to recover for mental suffering 
and humiliation qaused by abuse by the train 
auditor where hé™suffered no actual injury.— 
Pierce v. St. Louis, I. M. & S. Ry. Co., Ark., 127 
S. W. 707. 

40.—-Punitive Damages.—To authorize puni- 
tive damages the injury must have been mali- 
cious, willful, or wanton, as well as unlawful.— 
Jordan v. Delaware & A. Telegraph & Tele- 
phone Co., Del., 75 Atl. 1014. 


41. Deeds—Construction.—The granting clause 
in a deed held to prevail in case of irreconcil- 
able conflict between it and * the habendum 
clause.—Kelly v. Parsons, Ky., 127 S. W. 792. 

42.——-Construction.—The law favors the con- 
struction of an instrument which results in a 
vested, rather than a contingent, remainder.— 
Tanner v. Ellis, Ky., 127 S. W. 995. 

43. Divoree—Attorney’s Fees of Wife.—A di- 
vorced wife held not entitled to attorney's fees 
from a former husband on appeal after a decree 
of divorce.—Elliott v. Elliott, Ky., 127 S. W. 1098. 

44. Foreign Judgment.—A judgment in a 
divorce proceeding may be inquired ‘into in a 
proceeding in another state to annul a mar- 
riage of one of the parties to the divorce pro- 
ceedings.—Hall v. Hall, 122 N. Y. Supp. 401. 

45..-_—Non-Support.—That a wife contributed 
frequently from her own funds to purchase sup- 
plies and clothing for her stepchildren did not 
entitle her to a divorce for non-support.—Fow- 
ler v. Fowler, Ky., 127 S. W. 1014. 

46. Eminent Domain—Taking.—The owner of 
a farm, part of which is permanently flooded by 
a government dam, can recover, in addition to 
the value of the land taken, for the lesser value 
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of the farm by the cutting off of a private way 
across the lands of others.—United States v. 
Welch, U. S. S. C., 30 Sup. Ct. 527. 


47. Evidence—Ambiguity in Written Contract. 
—The patent ambiguity of a written contract 
which cannot be explained by parol is that 
which remains uncertain after the court has 
received evidence of the surrounding circum- 
stances throwing light on the intent of the 
parties, and such ambiguity cannot be ex- 
plained by parol evidence.—Shannon Cooper Co. 
v. Potter, Ariz., 108 Pac. 486. 

48. Presumptions.—A presumption of fact 
is an inference from other known facts, and a 
presumption to be available in proof of a cause 
of action must rest on established facts.—Col- 
lins v. Star Paper Mill Co., Mo., 127 S. W. 641. 

49. Value of Corporate Stock.—In the ab- 
sence of any other evidence of value, the par 
value is presumptively the value of corporate 
stock, but evidence of the insolvency of the cor- 
poration, the value of its property, and its lia- 
bilities, is admissible to show such vaiue.— 
Tevis v. Ryan, Ariz., 108 Pac. 461. 

50. Exeeution—Sale and Title of Purchaser.— 
At common law and in the absence of statute, 
a purchaser at execution sale takes title subject 
to all outstanding equities of which he had 
notice at the time of the sale.—Luke v. Smith, 
Ariz., 108 Pac. 494. 

51.——Validity of Sale.—Where execution was 
directed against both the principal and the 
surety on a replevin bond, that the principal's 
name was omitted from the notice of sale was, 
at most, an irregularity which would not in- 
validate the execution sale.—Walker v. Files, 

S. W. 739. 
52. Executors and Administrators—Powers of 
Executors.—In addition to the powers given 
by the probate court executors have only such 
powers as are conferred by the will.—Wisdom v. 
Wilson, Tex., 127 S. W.. 1128. 

53. Rights of Creditors.—Equity will not 
distribute to legatees a fund in the executor’s 
hands, in the face of an adverse claim against 
the estate which would consume the fund with- 
out affording the claimant an opportunity to be 
heard.—O’Donnell v. McCann, N. J., 75 Atl. 999. 

54. Rights Passing to Representative.—Un- 
der an antenuptial contract providing that the 
wife would have the right to bring up the off- 
spring in the Catholic faith even if she dies, 
the right of the wife is not a property right that 
would pass to and be enforceable by the “per- 
sonal representative of the wife.—Brewer v. 
Cary, Mo., 127 S. W. 685. 

55. Federal Courts—Certiorari.—The federal 
Supreme Court can require a circuit court of 
appeals by certiorari to send up a case 
pending before it on appeal from a decree of the 
circuit court entered under a mandate of the 
Circuit Court of Appeals on a prior appeal.—St. 
Louis, K. C. & C. R. Co. v. Wabash R. Co., U. S. 
S. C., 30 Sup. Ct. 510. 

56. Costs.—The condition on which the 
United States agreed to allowances for counsel 
fees out of funds in court into which the illicit 
gains of an officer had been traced held not 
violated so as to defeat the right to such al- 
lowances.—United States v. Carter, U. S. S. C., 
30 Sup. Ct. 515. 

57. Equity Jurisdiction.—Equity jurisdic- 
tion of federal courts embraces a suit where 
diversity 
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of citizenship exists, to have com- ’ 


plainants adjudicated heirs at law and next of 
kin to a decedent.—McClellan vy. Carland, U. S. 
8. C., 30 Sup. Ct. 501. 

58. Fire Insurance—Payment of Premium.— 
While payment of premium is ordinarily a con- 
dition necessary to operation of an insurance 
policy, it may be made by property or not or by 
the obligation of a third person.—Home Fire 
Ins. Co. v. Stancell, Ark., 127 S. W. 966. 

59. Fergery—What Constitutes.—Passing a 
check purported to be signed by a fictitious 
person renders the passer guilty of passing a 
forged instrument.—Boswell v. State, Tex., 127 
S. W. 820. 

69. Fraudulent Conveyances—Conveyances 
Between Parent and Child.—A conveyance of 
property by a parent to pay for services of a 
child held valid in the absence of actual fraud- 
ulent intent.—Officer vy. Swindlehurst, Mont., 108 
Pac. 583. 

61. Insolvency.—It cannot be inferred that 
a conveyance was fraudulent from the fact that 
the grantor was insolvent or financially embar- 
Link v. 








rassed when executing the conveyance. 
Hathway, Mo., 127 8S. W. 913. Z 

62. Grand Jury—Qualifications—That a per- 
son is a member of an association organized for 
the purpose of aiding the public officers-in the 


maintenanme of law and order and the sup-* 


pression of crime does not disqualify him as a 
grand juror.—Fooshee y. State, Okla., 108 Pac. 
554. 

63. Guaranty—Acceptance of Contract.—One 
accepting a contract of guaranty need not notify 
the guarantors of such acceptance.—Hill Mer- 
cantile Co. v. Rotan Grocery Co., Tex., 127 S. 
W. 1080. 

64. Homicide—Malice.—Where one_ shoots 
with express malice at one individual and kills 
another against whom he has no malice, the 
killing is usually murder in the second degree. 
—Milo v. State. Tex., 127 S. W. 1025. 

65. Premeditation.—Where a killing resu!t- 
ed from an attempt to commit a robbery, there 
is no burden on the commonwealth to establish 
a willful and premeditated design to take life.—- 
Commonwealth v. Aston, Pa., 75 Atl. 1017. 

66. Indictment and Information—Sufficiency.— 
Nothing can be taken by intendment or by way 
of recital to supply the want of certainty in 
an indictment.—Quertermous y. State, Ark., 127 
Ss. W. 951. 

67. Interstate Commerce—Power to Regulate. 
—The mere delegation to the Interstate Com- 
merce Commission by congress of the power to 
regulate incidental matters relating to inter- 
state commerce does not prevent the states from 
exercising a like power, so long as the cominis- 
sion does not exercise it.—St. Louis, I. M. & S. 
Ry. Co. v. Edwards, Ark., 127 S. W. 713. 

68. Judges—Disqualification.—That the trial 
judge had theretofore been of counsel in other 
prosecutions against accused for violating the 
local option law would not disqualify him as 
special judge to sit in a prosecution for violating 
the local option law.—Trinkle v. State, Tex., 
127 Ss. W. 1060. 

69. Libel and Slander—Words Libelous Per Se. 
—Words not libelous per se may be made action- 
able by the averment of extrinsic facts show- 
ing that they were intended to be libelous and 
were so understood, which averment must be 
applied to plaintiff by a proper colloquium.— 
Baxter v. Darrington, Ariz., 108 Pac. 459. 
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70. LAfe Insurance—Assignment.—One taking 
out a policy on his life payable to his executors, 
administrators or assigns, may assign it to any 
one standing in the position of creditor or de- 
pendant, and the assignee need not be a relative. 
—Kelly v. Prudential Ins. Co. of America, Mo., 
127 S. W. 649. 


71.——Incontestibility Clause.—An incontesti- 
bility clause in a life policy held valid and not 
contrary to public policy.—Citizens’ Life Ins. 
Co. of Kentucky v. McClure Ky., 127 S. W. 749. 


72. Logs and Logging—Sale of Timber Land. 
—A grantor of land who reserves and excepts 
to himself all the timber suitable to be sawed 
into lumber or necessary for sawing purposes 
has an interest in the trees.—Teachout Vv. 
Clough, Mo., 127 S. W. 672. 


73. Mandamus—Pleading.—In a mandamus 
proceeding, an anSwer neither admitting nor de- 
nying a fact is an admission thereof.—Giraud 
v. Winslow, Tex., 127 S. W. 1180. 

74. Marriage—Common Law.—A contract per 
verba de praesenti or per verba de futuro cum 
copula is a valid common law marriage.—Bargna 
v. Bargna, Tex., 127 S. W. 1156. 

75. Master and Servant—Assumed Risks.— 
The servant does not assume risks created by 
the master’s negligence.—Jewell v. Excelsior 
Powder Mfg. Co., Mo., 127 S. W. 598. 

76. Contractors.—A licensee authorized to 
tear up a public street cannot escape liability 
for negligent restoration, on the theory that it 
was under the control of an independent con- 
tractor.—Kirk v. Santa Barbara Ice Co., Cal, 
lu8 Pac. 509. 

77. Failure to Warn Servant.—If a rule of 
a railroad company or the usage in the yard 
requires the switch engines to ring the bell 
in order to give car inspectors warning of their 
approach, failure t> do so would be actionable 
negligence.—Lancaster v. Atchison, T. & S. F. 
Ry. Co., Mo., 127 S. W. 607. 

78. Mines and Minerals—Construction of 
Lease.—Oil and gas leases held to be construed 
most strongly against the lessee, and in favor of 
the lessor.—Superior Oil & Gas Co. v. Mehlin, 
Okla., 108 Pac. 545. 

79. Mortgages—Assignment of Mortgage for 
Debt.—When the owner of the fee acquires an 
incumbrance for which he is primarily respon- 
sible, it is merged in the fee.—Gerardi y. Chris- 
tie, Mo., 127 S. W. 635. 














80. Municipal Corporations—Notice of Letting 
Contracts.—Ordinances requiring notice of let- 
ting a contract for public improvements .are 
mandatory; failure to comply therewith void- 
ing the tax bills issued for the work.—Michel v. 
Taylor, Mo., 127 S. W. 949. 

81. Water Rates.—A municipal corporation 
held not to have inherent power tc pass an 
ordinance regulating the rates which a water 
company should charge.—Ball v. Texarkana 
Water Corporation, Tex., 127 S. W. 1068. 

82. Negligence—Collision With Vehicle.—In 
an action against a street railway company for 
personal injuries sustained in a collision be- 
tween a street car and an ice wagon, upon 
which plaintiff was employed, but which was 
driven by another, held that the negligence -of 
the driver could not be imputed to plaintiff.— 
Cathey v. Seattle Electric Co., Wash., 108 Pac. 
443. 

83.——Dangerous Premises.—An occupant of 














premises held not relieved of liability for injury 
to persons going thereon on business by main- 
taining signs stating that he will not be re- 
sponsible for accidents.—Davis y. Ringolsky, 
Mo., 123 S. W. 625. : 


84. Fires.—Every person has the right to 
kindle a fire on his own land for a lawful 
purpose, but if, through negligence, the fire is 
allowed to spread, he is liable for the injury 
done.—Ward v. Powell, Tex., 127 S. W. 851. 


85. Instructions.—The court should never 
charge that certain acts would be negligence as 
a matter of law, or that in case they find such 
acts to have been committed, to find for plain- 
tiff, unless such acts are prohibited by statute, 
or are so lacking in ordinary prudence that 
reasonable minds could not differ as to their 
neghigent quality.—Galveston Electric Co. y. 
Dobbert, Tex., 127 S. W. 838. 


86. Proof.—If an injury has resulted from 
one of several causes, for some of which the 
person charged would be liable and for others 
not, it must be shown with reasonable certain- 
ty that the cause for which the party charged is 
liable produced the result.—Fowler v. Santa Fe 
Elevator Co., Mo., 127 S. W. 616. 

87.—Res Ipsa Loquitur.—Negligence cannot 
be inferred from the fact that a team ran away 
and caused damage.—Fleischman _ v. Polar 
Wave Ice & Fuel Co., Mo., 127 S. W. 660. 

88. New Trial—Effect of Granting to One De- 
fendant.—Where, in a joint action against con- 
necting carriers for injury to goods shipped, 
there is judgment against one carrier, but in 
favor of the other, held a new trial granted the 
former does not entitle plaintiff to new trial 
against the other.—Texas Cent. R. Co. v. Moore, 
Tex., 127 S. W. 797. 

89. Pleading—Joinder of Causes of Action.— 
Where two or more causes of action are united 
in one count, plaintiff should be required to 
state his causes of action in different counts.— 
Darknell v. Coeur d’Alene & St. Joe Trans, Co., 
Idaho, 108 Pac. 536. 

99, Petition.—Unless a petition fails to 
state a cause of action, an objection to its suf- 
ficiency cannot be taken advantage of by ob- 
jection to the admission of testimony.—H. A. 
Johnson & Co. v. Springfield Ice & Refrigerating 
Co., Mo., 127 S. W. 692. 

91. Principal.and Surety—Obligation of Sur- 
ety.—Where the obligation of a building con- 
tract survived the contractor and was binding 
on his estate, his surety in a bond conditioned 
on the performance of the contract was bound 
to the performance of the contract.—MacDonald 
v. O’Shea, Wash., 108 Pac. 436. 

92. Surety’s Liability.—At common law, 
the judgment creditor may first levy upon the 
property of a surety, though the principal has 
property subject to execution.—Walker v. Files, 
Ark., 127 S. W. 739. 

93. Railroads—<Accident at Crossing.—Train- 
men were bound to use all available means to 
stop the train to prevent injuring one upon the 
track, keeping in view their duty to persons on 
the train.—Harbeson y. Louisville & N. R. Co,, 
Ky., 127 S. W. 757. 

94, Contributory Negligence.—A _ railroad 
company held not liable for its train striking a 
person on the track guilty of contributory neg- 
ligence, unless his peril was discovered in time 
to avoid the injury by the use of ordinary care. 
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—Chicago, R. I. & P. Ry. Co. v. Smith, Ark., 127 
S. W. 715. 


95. Killing Animal on Track.—That the 
engineer failed to blow the whistle and ring 
the bell was relevant on the issue of negligence, 
but it was for the jury, and not the court, to 
determine whether such failure constituted neg- 
ligence.—Texas Cent. R. Co. v. Mallard, Tex., 
127 S. W. 1117. 

96. Replevin—Condition Precedent to Action. 
—No demand for property sued for was neces- 
sary in a casé wherein defendant was claiming 
it as his own and had converted it to his own 
use.—Jones vy. Southern Cooperage Co., Ark., 
127 S. W. 704. 

97. Sales—Acceptance.—Where a pump 
weighing 35,000 pounds was ordered, and the one 
delivered only weighed 27,400 pounds, by ac- 
cepting the latter pump the buyer only waived 
its right to insist upon the delivery of a pump 
weighing 35,000 pounds, but not the right to any 
resulting damages sustained.—Eichbaum _v. 
Caldwell Bros. Co., Wash., 108 Pac. 434. 

98. Acceptance.—Although a contract for 
the sale of maps was accepted by the buyer, if 
after it was signed the salesman presented to 
the buyer a copy of the map, and upon inspec- 
tion it was found not as represented, the buyer 
had the right to rescind the contract.—Kenyon 
Printing & Mfg. Co. v. Barnsley Bros, Cutlery 
Co., Mo., 127 S. W. 666. 

99._—_Failure of Consideration.—In an action 
for the price of fire hose, where defendant re- 
tained and used the hose as long as it would 
last, a total failure of consideration could not 
be found unless the hose was worthless, and had 
no market value at the time of delivery.—City of 
Cleburne v. Gutta Percha & Rubber Mfg. Co., 
Tex., 127 S. W. 1072. 

100. Specific Performance—Rights of Third 
Parties.—Specific Performance will be denied 
when rights of innocent third parties have inter- 
vened.—Bernard v. Benson, Wash., 108 Pac. 439. 

101. Taxation—Tender of Part Payment.—A 
tax collector was not bound to accept a*part of 
taxes due upon the owner’s claim that the 
amount tendered was the whole amount due.— 
Lufkin Land & Lumber Co. v. Noble, Tex., 127 
S. W. 1093. 

102. Telegraphs and Telephones — Duty to 
Serve.—If one tenders to a telephone company 
the charge for telephone service for a particu- 
lar time, and offers to comply with its reason- 
able rules, the company cannot refuse such ser- 
vice until a debt contracted for past services is 
paid.—Danahar y. Southwestern Telegraph & 
Telephone Co., Ark., 127 & W. 963. 

103. Mental Anguish.—If the sendee of a 
message announcing the death of his mother 
would not have attended the funeral had the 
message been promptly delivered, he cannot re- 
cover for mental anguish for delay in its de- 


livery.—Tharpe v. Western Union Telegraph 
Co., Ark., 127 S. W. 730. 

104. Trade-Marks and Trade-Names—Sale of 
Business.—If certain words were adopted by a 
grocery company as a trade-mark for syrup, the 
sale of the stock of groceries carried with it 
the right to the trade-mark.—Caffarelli Bros. 
v. Western Grocer Co., Tex.. 127 S. W. 1018. 

105. Unfair Use of Trade Name.—The use 
of a trade-name will be enjoiiued, where the in- 
tent is to get an unfair share of another’s busi- 
ness, or where the effect of defendant’s action 
is to produce confusion in public mind and loss 
to plaintiff—Suburban Press v. Philadelphia 
Suburban Pub. Co., Pa., 75 Atl. 1037. 

106. Trespass—Treble Damages.—The rule 




















that damages cannot be trebled in an action for 
trespass for cutting timber, where there is an 
entire assessment of damages, only applies 
where on the whole record it does not appear 
that the verdict was specifically for the value 
of the timber.—Chilton vy. Missouri Lumber & 
Mining Co., Mo., 127 S. W. 941. 


107. Trial—Introduction of Document.—Ex- 
hibits attached to plaintiff’s complaint in eject- 
ment held not evidence unless introduced in 
evidence.—Taylor v. Robinson, Ark., 127 S. W. 
972. 


108. Sufficiency of Evidence.—Where testi- 
mony on an issue is so vague that an inference 
drawn therefrom would be mere conjecture, so 
that a verdict on such issue would have to be 
set aside, the question should not be submitted 
to the jury.—Link y. Hathway, Mo., 127 S 
13. 





109. Trusts—Following Trust Property.—Per- 
sons with knowledge of the facts receiving se- 
curities into which have gone illicit gains of an 
engineer of a public improvement must account 
to the United States for the securities traced to 
their possession.—United States v. Carter, U. S 
Ss. C., 30 Sup. Ct. 515. 


110. Vendor and Purchaser — Bonafide Pur- 
chasers.—One having notice of a fact affecting 
property which he contemplates purchasing, so 
as to put him on inquiry with reference thereto, 
is chargeable with knowledge which inquiry 
would have shown; and notice of a claim in- 
consistent with the title he seeks to obtain will 
require him to exercise due diligence to dis- 
cover the facts upon which such claim is 
based.—Luke y. Smith, Ariz., 108 Pac, 494. 

111. Notice.—A conveyance of an equity 
of redemption held valid as against a subsequent 
purchaser under a recorded deed with notice.— 
Weaver-Dowdy Co. v. Martin, Ark., 127 S. W. 
705. 

112. Rights of Vendee.—The grantee ofa 
bonafide purchaser without notice takes title 
free from rights of those claiming under an ex- 
ecutory contract of sale, regardless of notice in 
such grantee.—Bernard y. Benson, Wash., 168 
Pac. 439. 

113. Right to Sue.—The vendee of the land 
holding under an enforceable contract at the time 
it was burned over by defendant railroad com- 
pany, though not in possession, held entitled to 
recover therefor.—Texas & P. Ry. Co. v. Bullard, 
Tex., 127 S. W. 1152. 

114. Terms of Payment.—Where no ex- 
press provision is made in a contract of sale 
for time of payment, the contract will be pre- 
sumed to be a cash transaction.—Jones v. Mon- 
crief-Cook Co. Okla., 108 Pac. 403. 

115. Title of Vendor.—A special tax as- 
sessment held to be an incumbrance which ven- 
dor should remove.—Otto v. Young, Mo., 127 
Ss. W..9. 

116. Warehousemen—Act of God.—A ware- 
houseman, to escape liability for the destruction 
of goods by act of God, must show that the act 
of God was the sole cause of the injury.—H. A. 
Johnson & Co. v. Springfield Ice & Refrigerating 
Co., Mo., 127 S. W. 692. 

117. Water and Water Courses—Surface Wa- 
ter.—The owner of a lower estate is only re- 
quired to receive the natural flow of surface wa- 
ter from the upper estate.—Madisonville, H. & 
E. R. Co. v. Cates, Ky., 127 S. W. 988. 

118. Wills—Construction.—A more liberal rule 
obtains in construing wills in determining the 
powers of. testamentary trustees than in con- 
struing powers of attorney.—Wisdom v. Wilson, 
Tex., 127 S. W. 1128. 

119. Work and Labor—Mechanic’s Lien.— 
Though a contractor cannot recover under a 
mechanie’s lien action, he may recover in an or- 
dinary action on the common counts.—Parshley 
v. Goodbread, Fla., 52 So. 145. 

120. Parent and Child.—The rule of law 
which denies to a child the right to recover for 
services rendered to the parent in the absence 
of a contract for compensation is founded only 
in the presumption that the services were gra- 
tuitously rendered; and this presumption may 
be — ee v. Swindlehurst, Mont., 108 
Pac. 583. 
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